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dispute resolution – the way forward

On 6 April 2009 the Employment Act
2002 (Dispute Resolution)
Regulations 2004 will be repealed.
They will be replaced by a new
framework based on provisions of
the Employment Act 2008 which aim
to provide employees and employers
with greater flexibility to deal with
workplace discipline and grievance
issues in a way which suits them
best.

The changes follow an independent review, 

carried out by Michael Gibbons, a member of the

Department for Business, Enterprise and Regulatory

Reform’s Better Regulation Commission, of the

workings of the statutory dispute resolution 

procedures, which were introduced in October

2004. The procedures were intended to reduce

the number of Employment Tribunal (ET) claims,

but the review found that they had led to 

workplace disputes becoming formalised, with

lawyers becoming involved at an earlier stage in

proceedings than had previously been the case.

The Act provides for the complete repeal of the

statutory dispute resolution procedures and 

related provisions dealing with procedural 

unfairness in dismissal cases. 

In their place will be a revised Advisory

Conciliation and Arbitration Service (ACAS) Code

of Practice supported by non-statutory guidance

aimed at encouraging employers and employees

to resolve issues both earlier and informally. It will

not apply to dismissals due to redundancy or the

non-renewal of fixed-term contracts on their

expiry.

In addition, the Act will:

n confer on ETs’ discretionary powers to increase

or decrease awards by up to 25 per cent if 

parties have failed reasonably to comply with a

relevant statutory code;

n amend ETs’ powers by which they may reach a

determination without a hearing; 

n allow ETs to award compensation for financial

loss in certain types of monetary claim; and

n make changes to the law relating to conciliation

by ACAS, removing the fixed periods for 

conciliation.   

Employers are reminded that until the law is

changed, they must follow the existing statutory

dispute resolution procedures when dismissing

staff and handling grievances.

The ACAS Code of Practice can be found at:

www.

acas.org.uk/CHttpHandler.ashx?id=961&p=0.  

Please contact us for advice on any employment

law matter.

in brief
discrimination by 

association

The EU Equal Treatment
Framework Directive requires
member states to have in
place laws that protect
against discrimination by
association. The Employment
Tribunal has held (Coleman v
Attridge Law) that although
the Disability Discrimination
Act 1995 does not make this
clear, it can be interpreted as
providing protection to a
non-disabled employee who
is treated less favourably
because of their caring
responsibility for someone
else with a disability. 

tougher penalties for

minimum wage cheats

The Employment Act 2008
contains measures to increase
the penalties for those who
break National Minimum Wage
(NMW) laws. 

The maximum penalty for
underpayment of the NMW
will be increased from a
£5,000 fine to an unlimited
fine with the most serious
cases of non-compliance
tried in the Crown Court.
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The Employment Rights (Increase of
Limits) Order 2008, which details the
annual inflation-linked increase in limits
on the amounts which can be awarded by
Employment Tribunals, was made on 24
November 2008 and applies where the
appropriate date falls on or after 1
February 2009.

The main increases in compensation limits are:
n the maximum compensatory award for
unfair dismissal has increased from £63,000 to
£66,200;

n the maximum amount for a week’s pay (for 
calculating various Tribunal awards, 
including the basic award or redundancy 
payment) has increased from £330 to £350; and
n the limit on the amount of guarantee payment
payable to an employee in respect of any day
has increased from £20.40 to £21.50.

There is no statutory cap on the amount a Tribunal
can award in discrimination cases.

The full list of the increases can be found in the
Schedule to the Order at:
www.opsi.gov.uk/si/si2008/uksi_20083055_en_1

Rolls Royce and Unite, the Union, 
recently sought a ruling as to whether or
not the length of service criterion in 
collective agreements regarding 
redundancy amounted to unlawful indirect
age discrimination against younger 
employees under the Employment Equality
(Age) Regulations 2006. 

The High Court ruled that although the 
criterion adopted did discriminate against
younger workers, it could be objectively
justified as a proportionate means of
achieving a legitimate business aim – i.e. that
any redundancy should be carried out
‘peaceably’ and be perceived as fair. 

The scheme was therefore covered by
Regulation 3(1) of the Regulations. 

The Court also ruled that giving points for
long service as one part of a redundancy

selection ‘matrix’ conferred a benefit on the
employee concerned as it might lead to
the retention of employment which would
otherwise be lost. 

As such, it was probable that this would be
regarded as reasonably fulfilling a business
need within Regulation 32(2), which simply
requires the employer to justify the impact
of an age related award made only to
employees whose length of service
exceeds five years. However, permission
was given to appeal this ruling on the
ground that it was ‘clearly an important
point for both parties’.

annual increase in tribunal awards

agency workers directive approved
The European Parliament has finally approved the draft Temporary (Agency) Workers Directive.

A compromise deal made between the Government, trade unions and employers means that UK agency workers
will not acquire the right to equal treatment compared with permanent workers (in terms of basic working and
employment conditions) until they have been in a given job for 12 weeks. 

EU member countries have three years to incorporate the provisions of the Directive into national law.

age discrimination and selection for redundancy
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